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PER CURI AM

Following a guilty plea to conspiracy to manufacture and
distribute nore than fifty granms of nethanphetanm ne, in violation
of 21 U S.C. 8 846 (2000), and using, carrying, and discharging a
firearminrelation to a drug trafficking offense, in violation of
18 U.S.C. A § 924(c)(1) (A (iii), (j)(1) (West 2000 & Supp. 2005),
the district court sentenced Charl es Edward Hatten to 520 nonths in
pri son. Hatten appeals, arguing that he should be permtted to
withdraw his guilty plea and challenging the validity of his
sentence. W affirmHatten’ s conviction, vacate his sentence, and
remand for resentencing.

Hatten contends that the government breached the plea
agreenent by arguing for the application of the nurder cross

reference of U.S. Sentencing Guidelines Mnual 8§ 2D1.1(d)(1)

(2003). W agree with the district court’s conclusion that the
government did not breach the plea agreenent.
The parties are in apparent agreenent that Hatten is

entitled to be resentenced in light of United States v. Hughes, 401

F.3d 540 (4th G r. 2005). Accordingly, although we affirmHatten’s
conviction, we vacate his sentence and remand for resentencing in
i ght of Hughes.” Because we are vacating Hatten’s sentence, we

need not address Hatten s other sentencing cl aimns.

“Just as we noted in Hughes, “[wje of course offer no
criticismof the district judge, who foll owed the | aw and procedure
in effect at the tine” of Hatten's sentencing. 401 F.3d at 545
n. 4.



Even though the Sentencing CGuidelines are no |onger

mandatory, United States v. Booker, 125 S. C. 738 (2005), nakes
cl ear that a sentencing court nust still “consult [the] Cuidelines
and take them into account when sentencing.” Id. at 767. On
remand, the district court should first determ ne the appropriate
sent enci ng range under the Guidelines, making all factual findings

appropriate for that determ nation. See Hughes, 401 F.3d at 546

(appl yi ng Booker on plain error review). The court shoul d consi der
this sentencing range along with the other factors described in 18
US CA 8 3553(a) (West 2000 & Supp. 2005), and then inpose a
sentence. Hughes, 401 F.3d at 546. |If that sentence falls outside
the Guidelines range, the court should explain its reasons for
i nposing a non-Cuidelines sentence as required by 18 U S. C A
§ 3553(c)(2) (West Supp. 2005). The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” Hughes, 401
F.3d at 546-47.

We dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED | N PART,
AND RENMANDED




